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Abstract 

 Purposes: The article is devoted to the analysis of legal problems of mediation as an alternative way to resolve disputes. 

The article examines the Russian and foreign experience in the legal regulation of mediation.  

Methodology: The use and adaptation of foreign experience in applying the mediation procedure are aimed at increasing 

the speed of dispute resolution, the level of confidentiality and the ability to maintain partnerships. The authors suggest 

ways to improve the effectiveness and applicability of this procedure in practice. According to Sungatullina L.A., it 

seems efficient and promising to use alternative methods for resolving disputes in general and to apply the mediation 

procedure in particular. Izmailov R.R. He believes that the experience of using mediation techniques has shown its 

effectiveness in resolving various categories of disputes: labor, family, corporate, business conflicts, as well as in the 

field of housing relations. Mikhailov A.V. notes that the effectiveness of the mediation process largely depends on the 

implementation at all stages of the basic principles. 

Results: The authors conclude that it is advisable to apply mediation to disputes arising from administrative and other 

public relations. As one of the ways to improve the legislative regulation of mediation, it is proposed to consider the 

possibility of introducing a notarial certification of mediation agreements. 

Implications/Applications: Alternative dispute resolution is a set of procedures that facilitate non-judicial dispute 

resolution. In English practice, it is indicated by the steady turnover of Alternative dispute resolution (hereinafter - 

ADR). Different non-judicial forms of resolution of a case are referred to ADR in different countries. As a rule, three 

well-known forms are called: arbitration, mediation, and negotiations. 

Novelty/Originality: The novelty of this study in classifying the mediation techniques. 

Keywords: Mediation, Alternative Dispute Resolution, Conflict Resolution, Conciliation Procedures, Business Law, 

Legal Problems. 

INTRODUCTION 

The life of every person consists of a series of decisions. We constantly make choices, sometimes without even noticing 

it, but it is the choice that determines what our life will be like in the next minute, month, year, decade ... It sometimes 

happens that a choice leads to controversial, possibly even conflict, situations. In fact, any social interactions, defending 

one’s own interests and rights can lead to conflicts and disputes. There are various methods of dealing with conflict 

situations. So, the conflict can be resolved both with the help of the judicial system and without resorting to the help of 

the judiciary. You can try to resolve the dispute even through the use of force. However, the most promising from the 

point of view of a progressive society is, to date, the use of so-called alternative methods of resolving (resolving) 

disputes, which, of course, include mediation. 

METHODS 

The methodological basis of the work is a set of scientific techniques and methods for studying phenomena and 

processes, including methods of analysis¸ synthesis, comparative law, as well as a formal legal method. The use of the 

proposed methods seems appropriate for several reasons. The formal legal method allows, on the basis of legislation, to 

formulate a conceptual framework applicable to the study, to identify the signs and characteristics of the institution in 

question. The comparative legal method takes a significant place in the work and allows you to explore the possibility of 

implementing foreign experience in legal regulation. 

RESULTS AND DISCUSSION 

In the US, there are 22 forms of non-judicial dispute resolution (Types of Dispute Resolution Processes, 2019), and in 

England, experts identify from 5 to 8 forms. Two types of ADR are common in France: mediation and reconciliation. 

Moreover, mediation and reconciliation can be both extrajudicial and judicial (Cadiet, 2011). In Germany, on July 26, 

2012, the Law on Mediation and Other Forms of Out-of-Court Settlement of Conflicts was adopted, according to which 

mediation is the main out-of-court method for resolving disputes (Abolonin, 2103). Within the framework of the 

Eurasian Economic Commission, there is a separate department that develops principles, methods, rules, mechanisms, as 

well as forms a regulatory framework for resolving disputes (mediation) in the Eurasian Economic. 

In Russia today, perhaps the most common way to protect your interests is through state judicial protection. However, 

the choice of this path may entail unpleasant consequences. It’s not a secret for anyone that the judicial system is 
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imperfect, litigation can last for years, the decision made can be unpredictable and not suit any of the parties to the 

dispute, in addition, open processes and free access to the bank of court decisions make the dispute public. In addition, 

after lengthy and energy-intensive processes, the conflicting parties are unlikely to maintain good partnerships. 

In the Russian Federation, the mediation procedure is regulated by the special law adopted in 2010 “On an alternative 

dispute resolution procedure with the participation of a mediator (mediation procedure)”. Mediation is an effective way 

to resolve disputes involving an independent person (mediator). This is a special form of mediation that does not imply a 

third party makes a decision on the dispute. The main task of the mediator is to assist the parties in making a mutually 

acceptable and viable solution. According to the Mediation Act 2010, mediation is a method of resolving disputes with 

the assistance of a mediator on the basis of the voluntary consent of the parties in order to reach a mutually acceptable 

solution.  

Types of mediation can be classified on the following grounds:  

-  By areas (business disputes, family mediation, labor disputes);  

-  Ecosystem approach (applies in family disputes, conventions are used);  

-  Cross-border mediation (when the participant is a foreign company, or there is a guest marriage, the mediators are in 

different countries, preparing a meeting of the parties);  

-  Directive mediation (when the mediator leads the parties behind him and puts the other side in his place);  

-  Narrative mediation (taking into account the history of relationships, the purpose of mediation is to remind the parties 

about good events);  

-  Restorative mediation (restorative reconciliation when there are a victim and a criminal) (Besemer, 2009). 

According to Part 2, 3 and 5 of Art. 1 of the Law on Mediation, with its help disputes arising from civil legal relations 

can be resolved, including in connection with entrepreneurial and other economic activities, family and labor relations, 

as well as in other cases provided for by federal laws, with the exception of collective labor disputes, as well as disputes 

affecting the interests of third parties. 

The experience of using mediation techniques has been shown to be effective in resolving various categories of disputes: 

labor, family, corporate, entrepreneurial conflicts, as well as disputes in the field of housing relations (Izmailov & 

Baryshev, 2018).  Undoubtedly, the mediation procedure has many advantages over the traditional, judicial way of 

resolving the conflict. So, the advantages of mediation include: reducing the time for resolving a dispute; reduction of 

expenses for the procedure; counterparty business reputation protection; full control over decisions made; the ability to 

maintain partnerships between the parties. In our opinion, the sphere of business and entrepreneurship has been and 

remains the most promising for the application of mediation. When a business conflict arises, the speed of resolving it is 

very important. In addition, it is often very important to maintain a relationship with the counterparty. Therefore, when 

resolving this kind of conflict, mechanisms are needed that will allow you to resolve the situation quickly and allow you 

to continue partnerships. Moreover, the outcome of the court decision is often unpredictable, therefore, the parties prefer 

to reserve the opportunity to control the outcome of the dispute and refer to the mediation procedure. 

Article 3 of the Law on Mediation establishes the fundamental principles of the procedure: voluntariness, confidentiality, 

cooperation and equality of parties, impartiality, and independence of the mediator. In our opinion, the principle of 

privacy. The Mediation Act prohibits the mediator from disclosing information received from the parties to third parties, 

and also limits the possibility of one of the parties disclosing any information received individually from the other party 

without her consent. Additional guarantees of confidentiality are also contained in the norms of the procedural codes 

prohibiting interrogation of a mediator in court about circumstances that became known during the mediation process. 

These guarantees may be strengthened by a mediation agreement. The above favorably distinguishes the mediation 

procedure from other possible ways of resolving disputes. 

The mediation procedure is carried out by a special subject - the mediator. Section 15 of the Law on Mediation contains 

requirements for a mediator. A mediator can carry out his activities on a professional and non-professional basis. An 

unprofessional mediator may be an adult, legally capable person who does not have a criminal record. A professional 

mediator can be a person who has reached the age of twenty-five, has a higher education and received additional 

professional education on the application of the mediation procedure. Introducing requirements for mediators, the state 

makes sure that qualified specialists come to the appropriate market - otherwise the very idea of alternative methods of 

dispute settlement can be discredited (Mikhailov, 2012). If the mediation procedure began after the dispute was 

submitted to the court or the court of arbitration, the mediator, in this case, can only be a person who carries out this 

activity on a professional basis. A mediator may not be a person replacing the posts of state civil or municipal service. In 

addition, by agreement of the parties or the rules approved by the organization providing the mediation procedure, 

additional requirements for the mediator may be established. 

The principle of impartiality and independence is further enshrined in article 9 of the Law on Mediation, which 

determines that depending on the agreement reached, the parties independently choose one or more mediators or send an 
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appeal to the organization that carries out activities to ensure the mediation procedure, so that it recommends or appoints 

intermediaries for dispute settlement. The status of mediators should be distinguished from the status of the organization 

providing the appropriate procedure. The first difference is that mediators are mediators in the settlement of the dispute, 

and organizations provide the process itself. The second difference is the material component of the issue. So, the 

organization carries out its activities only on a paid basis, mediators can provide services free of charge. 

Mediators are individuals who carry out relevant activities on a professional or non-professional basis. In both cases, 

such activity is not entrepreneurial and does not require registration of a person as an individual entrepreneur. 

An organization engaged in the provision of the mediation procedure is a legal entity, one of the main activities of which 

is the organization of the mediation procedure and must be registered in the manner prescribed by law. Mediation 

activities do not require a license or other permits. Self-regulation in the field of mediation is exclusively voluntary 

(Sungatullina et al., 2018). 

The parties' agreement on the application of an alternative dispute resolution procedure is confirmed by an agreement 

concluded before or after the dispute in writing, expressed in including in the form of a mediation clause. In this case, 

the method of dispute settlement should be specified definitely and not be probabilistic in nature. If the case is referred to 

the court, mediation is a reason to postpone the case for up to 60 days. 

In accordance with Article 2 of the Law on Mediation, the results of applying the mediation procedure are drawn up by a 

mediation agreement concluded in writing, which must contain information about: the parties; about the subject of the 

dispute; about the mediation procedure; about the mediator; obligations agreed upon by the parties, terms, and conditions 

for their implementation. If the mediation procedure was carried out after the dispute was submitted to the court or the 

arbitration court, the mediation agreement may be approved by the relevant court as a settlement. 

The legislation provides guarantees for the execution of a mediation agreement by the parties. If the parties turned to the 

mediation procedure in a lawsuit, the mediation agreement is approved as a settlement. If the parties used mediation 

before filing an application with the court, a mediation agreement may be drawn up as a civil contract. A mediation 

agreement is a civil law transaction and violation of its terms by the parties may entail consequences provided for by the 

civil law Government for non-fulfillment or improper fulfillment of obligations, including termination of the agreement 

in court. A mediation agreement concluded as a result of mediation must be real, enforceable and legal. Settlement of the 

dispute through the mediation process, regardless of its results, does not detract from the rights of the parties to apply for 

judicial protection 

Mediation is a special legal dispute resolution mechanism. At the same time, the mediator has no right to make a 

decision for the parties, to prompt and impose on the parties their position and vision of the situation, as this may lead to 

a violation of the basic principles of the procedure - neutrality and impartiality. 

The mediation procedure becomes legal if the parties comply with the necessary formal requirements. The presence of 

the parties in a state of legal conflict justifies the need to follow the established rules and agreements reached both in the 

process of passing through the procedure, at its various stages and when making the final decision. 

Since today the mediation procedure in Russia has not found its proper distribution and development, the issues of 

increasing the effectiveness and applicability of this procedure are constantly being discussed. It seems that the 

effectiveness of the legal regulation of entrepreneurial relations in any field depends on the effectiveness of legal norms 

aimed at achieving certain goals and meeting certain requirements (Mikhailov, 2014). In general, it can be said that the 

low applicability of the procedure is the result of many factors.  

These are such factors as the inability of Russian society to quickly adapt to the emergence of new protection 

mechanisms, mistrust of any non-governmental institutions, the habit of going to court to resolve any conflicts and low 

court costs. It is most difficult to deal with such reasons for rejection of the new one since adaptation and mobility of 

society require years and marketing efforts to spread mediation. There are other factors related to the insufficiently 

perfect system of legislation on mediation and the lack of thought in some mechanisms. It seems easier to deal with these 

reasons; it does not take years and agitation in order to make the legislation more perfect. 

SUMMARY 

Our study of theoretical and practical problems of legal support of the mediation procedure in Russia and foreign 

countries allows us to draw the following conclusions: 

1.  Mediation is an effective way to resolve disputes, a special form of mediation with the participation of an 

independent person - a mediator, which does not involve a third party making a decision on the dispute. 

2.  The experience of using mediation techniques has been shown to be effective in resolving various categories of 

disputes: labor, family, corporate, business conflicts, as well as disputes in the field of housing relations. 
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3.  The effectiveness of the procedure for conducting the mediation procedure largely depends on the implementation at 

all stages (stages) of the basic principles: voluntariness, confidentiality, cooperation and equality of the parties, 

impartiality, and independence of the mediator. 

4.  It seems efficient and promising to use alternative methods of dispute resolution in general, and the use of mediation 

in particular. Using foreign experience and adapting it to the Russian system of law and society, you can get really 

significant results, simplicity, and speed of dispute resolution, confidentiality and the ability to maintain partnerships. 

5.  As one of the ways to improve the legislative regulation of mediation, the possibility of introducing a notarial 

certification of mediation agreements should be considered. Giving a mediation agreement with the power of a writ 

of execution will significantly increase the feasibility of the results of the procedure and increase the guarantees of 

execution. Also, it seems appropriate to apply mediation to disputes arising from administrative and other public 

relations. 

CONCLUSIONS 

Our study allows us to systematize knowledge about the mediation procedure as an alternative way to resolve disputes 

and to develop ways to improve the effectiveness of this procedure. 
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